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You seek our opinion "regarding the appropriateness of using the exigent circumstances exception [ of FOIA] to amend an 
agenda [so as] to add a referendum question on the general election ballot regarding the creation of a special tax district." By 
way of background, you provide the following information: 
Berkeley County Council voted on August 27, 2018 to request an Attorney General's opinion on the issue outlined below. 

1. South Carolina Code of Laws § 30-4-80(A) prescribes how items may be added to an agenda after a meeting begins. That
section states, "[a]fter the meeting begins, an item upon which action can be taken only may be added to the agenda by a
two-thirds vote of the members present and voting; however, if the item is one upon which final action can be taken at the
meeting or if the item is one in which there has not been and will not be an opportunity for public comment with prior public
notice given in accordance with this section, it only may be added to the agenda by a two-thirds vote of the members present
and voting and upon a finding by the body that an emergency or an exigent circumstance exists if the item is not added to the
agenda." Further, South Carolina Code of Laws§ 7-13-355 requires that any question that is to "be submitted to the qualified
electors in a referendum held at the time of a general election" must be "submitted to the appropriate election commission to
be placed on the ballot no later than 12:00 noon on August fifteenth ... ". There is uncertainty as to the meaning of the term
exigent found in§ 30-4-80(A) as it relates to the deadline found in§ 7-13-355.

Further, you note: 
[b]y way of background, at the beginning of the council meeting on August 13, 2018 a councilman learned that an item
requested to be on the agenda was not placed on the agenda. Also, that councilman learned of a statutory deadline (August
15, 2018) for adding a question to the general election ballot in November. During the meeting of the Committee on Justice
and Public Safety, that councilman made a motion to find that an exigent circumstance existed and to amend the agenda to
add a resolution which would place a referendum on the general election ballot asking the voters whether they wanted to add
a millage of two mils for the provision of recreation services in the unincorporated areas of the county. The vote was passed
by a 5 to 1 vote of County Council.

If a council member makes a motion to find that an exigent circumstance exists and to amend the agenda to place a 
referendum question on the general election ballot, with the exigent circumstance being that there is a statutory deadline to 
send the question to the Election Commission of which the council member was not aware prior to the meeting, does that 
qualify as an exigent circumstance? 

Law/Analysis 

*2 As noted, your question concerns the Freedom of Information Act or FOIA, codified at S.C. Code Ann. § 30-4-10
As we advised only recently,
As noted, your question raises concerns under FOIA, codified at § 30-4-10 et seq. FOIA is a remedial statute and must be
liberally construed. As we advised in Op. S.C. Att'y Gen., 2016 WL 963697 (February 11, 2016), FOIA was enacted with the
following legislative purpose in mind:

WESTLAW 

The information provided here is for informational and educational purposes and current as of the date of publication. The information is 
not a substitute for legal advice and does not necessarily reflect the opinion or policy position of the Municipal Association of South 
Carolina. Consult your attorney for advice concerning specific situations.








