The information provided here is for informational and educational purposes and current as of
the date of publication. The information is not a substitute for legal advice and does not
necessarily reflect the opinion or policy position of the Municipal Association of South
Carolina. Consult your attorney for advice concerning specific situations.

Easement

Acquisitions

The Key to Maintaining an Effective Stormwater System
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Understanding Public Easements

* What is an Easement?
*An easement is a right of use granted over the property of another.

* Examples
« Utilities (water, sewer, electricity, stormwater / drainage), Access

* How does this affect ownership?

* The existence of an easement on your property does not impact your
ownership, but rather provides for the use of a portion of your
property for a specific purpose by another, non-title holding individual
or entity

Right-of-Way vs Easement

All Squares are Rectangles, but not all rectangles are squares

« Inthe same vein, all rights of way are easements, but not all easements are rights of way.
How are they similar?

+ An easement and a right-of-way both give access to another person's property.
Big Difference?

« Aright-of-way does not give you access to another person's property for “use” of the

property. A right-of-way only allows you to pass over another person's property.

Examples?

« Travel ways such as roadways and sidewalks
Ownership?

« With a Right-of-Way, someone else owns the property, but you enjoy the use of it (within
predefined limits).
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Right-of-Way Easement

Definition
 Aright of way easement can grant you access to your property when it's not accessible

without crossing over property held by someone else. Does not transfer ownership.
Very common

* Rural areas - large tracts of land

Types
* Appurtenant easement — when two properties are linked together
« Easement in Gross — not tied to the property, but the worker (checking meters)
« Private easement - two property owners
« Express Easement —Deed or Will
* Prescriptive Easement — fence
« Implied Easement — local custom
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Implied Drainage Easements

Why do the Exist?

* Wild, wild West

« Old Farmland - irrigation

« Development before Zoning, BMP’s and Stormwater Regulations

Problematic

* Because implied easements by necessity are not recorded, bona fide purchasers may not be
aware that the land they are purchasing is burdened by an easement

* Owners restricting access to property

* Hindering or altogether altering the stormwater system

« Legal Claims

 Entities refusing to maintain without clear, defined access

L0 Addafooter
Drainage Easement Acquisitions
When do they become necessary?
* Resident outcry of drainage and flooding concerns
* Needed maintenance
* Project Construction
* Permits
* Security Concerns
* Homesteaders or over-active gardeners
* Generally, anywhere you have a drainage system that is under your maintenance
ponsibility, you should have an in place
Process
« Start with a Master Plan of all drainage areas in your jurisdiction
« Could break up by basin
« Engineered Exhibit of the area (Who, What, Where, Why and How)
* Right-of-Way Acquistion Agent
L0 Addafooter
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Acquiring Drainage Easements - Best Practices

On-call or Indefinite Delivery Contracts
* Engineers and ROW Acquisition Firms
* Procurement Process

Have a clear cost estimate defined. Consider the following:

* Professional Fees for Design
* Documents to show property owners the area of easement
* Make sure cost include a recordable easement plat
* Usually a definite cost

* Professional Fees for ROW Services (cost per track)
* Acquisition services usually narrowed to Title Search and Negotiation with

Property owner

« Cost Estimate for offers
« If needed, appraisals and review fees
« Staking (based on engineer’s exhibits)
* Best to get approval up front for worst case scenario
« If have to pay for easements, likely will have to go back for approvals

26/2073  Addafooter

Sample Drainage
Exhibit




Drainage Easements —What should they include?

Stormwater Management Surface Easements

« Perpetual and generally non-exclusive (usually narrowed to just property owner)

* Access to operate, maintain or repair the system.

« Shall have the right to enter upon any portion of any Lot which is part of the
System, at a reasonable time and in a reasonable manner, to operate, maintain or
repair or replace under proper permits

* Clearly defined maintenance shelf

* No person shall alter the drainage flow of the System, including buffer areas or
swales without the prior approval

« If the constructed flow paths are altered or disturbed, fines may be incurred as well
as costs to reconstruct the intended flow pattern

« Common Examples of hinderancesinclude filling in for a driveway or constructing
an access across like a foot bridge
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Sample Easement Document

THE STATE OF SOUTH CAROLINA DRAINAGE
“RIGHT OF WAY EASEMENT
“COUNTY OF CHARLESTON

+Road/Route Greenhill Outfall Drainage
“Improvements.

oject 1D No.
“Tract

KNOW ALL MEN BY THESE PRESENTS, That | (or we) consideration of the sum of

o me (or us) in hand peid, and oiher g and by Town of Jrmes Istand, Jarmes Isand, SC,
receipt of which s hereby acknowedged, have granted, bergeined, sold and released, and by these preserts do grent, gve, bargain, el and release, Urto the said Town of James Iland, James
Isfand, SC, it successors and assigns, an easement o right of way for the construction, improvement, operation and maintenance of a outfall ditch known as Greenhill Outfal i the County
oresaid, as shown on Toun of James siand 1 (or we) may own, in whole or in part and as depicted and destribed on the above reference:

plans together with, il and singular, therights, mesmbers, herecitemment eppentaining.

“SPECIAL PROVISIONS
less il 1t any, ouned vy I,

ired from Fannie T. Quinn by deed dated July 26, 1990 and recordied
ax Map No. 4280800001

nacre (11
<hown as the " Obtair” on Extibit A, ttached hereto and made a part hereof. This being a portion o the propety acqui
AugUst 1, 1990 in Deed Book L 195, Page 374;al 2

26/2073  Addafooter

Sample Easement Document continued
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QUESTIONS?






