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C.D.  Rhod es

Understanding Pole 
attachment agreements

scamPs annUal meeting: 06/03/25

• Regulatory Landscape
• Template Agreement and Practice

Pointers

Topics:

the information provided here is for informational and educational purposes 
and current as of the date of publication. the information is not a substitute 
for legal advice and does not necessarily reflect the opinion or policy position 
of the municipal association of south carolina. 
consult your attorney for advice concerning specific situations.
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Federal Regulation

• 1978 Pole Attachment Act
• Intended to give cable providers low-cost (subsidized) access to utility poles to boost industry
• Empowers FCC to regulate “rates, terms, and conditions for pole attachments”
• Directs FCC to ensure that these are “just and reasonable”

• Telecommunications Act of 1996
• Further expanded access to regulated poles
• Established an attachment rate formula
• Did not affect the municipal exemption

• Municipal Exemption (47 USC 224(a)(1))
• Political subdivisions, agencies, and instrumentalities of states are exempt from FCC regulation
• Also exempts Electric Coops
• Not subject to federal requirements re access, attachment rates, timing (shot clock) requirements,

and the FCC complaint process

State Regulation

• Pole Attachment Act defers to state regulation
• States must certify that they regulate attachment rates and terms and take into account the

interests of subscribers to services and utilities
• Requires states to have review processes and deadlines

States that Regulate Pole Attachments

Alaska
Arkansas
California
Connecticut
Delaware
District of Columbia
Idaho

Illinois
Kentucky
Louisiana
Maine
Massachusetts
Michigan
New Jersey

New Hampshire
New York
Ohio
Oregon
Utah
Vermont
Washington
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State Regulation

• Pole Attachment Act defers to state regulation
• States must certify that they regulate attachment rates and terms and take into account the

interests of subscribers to services and utilities
• Requires states to have review processes and deadlines

States that Regulate Municipalities

Alaska
Arkansas
California
Connecticut
Delaware
District of Columbia
Idaho

Illinois
Kentucky
Louisiana
Maine
Massachusetts
Michigan
New Jersey

New Hampshire
New York
Ohio
Oregon
Utah
Vermont
Washington

South Carolina Regulation

• South Carolina defers to federal regulation
• This is a good thing…for now
• Munis remain exempt as long as federal law does not change!

• Broadband Accessibility Act of 2020 – Down go the Electric Coops!
• Coops must give communication providers access to poles at “just, reasonable, and

nondiscriminatory rates, fees, charges, terms, and conditions”
• “Access includes the right to nondiscriminatory use . . . to the extent not prohibited by the

National Electric Safety Code”
• Empowers PSC to regulate disputes over attachments

• Spectrum v. York Electric Coop. (2022)
• York tried to impose clearance requirements in excess of NESC standards
• PSC held that York could not impose more stringent standards “without proper justification”
• A glimpse into the future?
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How the Other Half Lives:
FCC Access Rules

• Non-Discrimination – Similar facilities must be treated similarly

• Limited Grounds for Denial – Reasons limited to insufficient capacity, safety, reliability,
or generally applicable engineering standards
• Aesthetics are not a valid reason for denial for FCC-regulated utilities

• Tight Application/Make-Ready Work Deadlines
• 10 days to determine an application is complete
• 45 days to review applications and determine Make-Ready Work
• 30 – 90 days to complete Make-Ready Work, with self-help remedy for attacher

• Overlashing (including third-party overlashes)
• Not attachments
• Can be done without notice

How the Other Half Lives:
FCC Rate Formula (Cable)

• Maximum Rate = Space occupied by CATV x Net Cost of Bare Pole x Carrying Costs

Total Usable Space

• Carrying charges” are expenses of owning and maintaining poles without pole 
attachments, including administrative, maintenance, depreciation, a return on 
investment, and taxes

• Under pole-assumptions, assigns: 
• 1/13.5 (7.4%) of the costs of a pole to a cable operator

• 12.5/13.5 (92.6%) of the costs to the utility

• The cable formula generally yields a rate of between $4-$9 per pole, per year
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How the Other Half Lives:
Regulated v. Unregulated Rates (2018)

Average Attachment Rates for Regulated v. Unregulated 
Utilities

Regulated (FCC or State) $13.97

Unregulated $21.86

Average Attachment Rates by Type of Facility Owner

Municipalities $23.32

Coops $20.25

Investor-Owned Utilities $16.18

Private Companies $7.69

Source: Survey of Rates for Pole Attachments and Access to Rights of Way, Center for Technology, Innovation, and Competition,
University of Pennsylvania Law School, April 24, 2018

Why Does This Matter? 

• Telcos negotiate Attachment Agreements to align with FCC rules

• Telcos argue that FCC rules apply and threaten litigation

• If S.C. regulates munis:
• State laws often incorporate federal requirements
• State PSCs often rely on FCC rules as “reasonable standards”

• Congress could remove the municipal exemption

• “Bad facts make bad law” – risk of a municipal utility going overboard with rates or
standards



6/5/2025

6

PRACTICE POINTERS
FOR 

ATTACHMENT AGREEMENTS

Pointer #1 – Review Existing Agreements

Old v. New Attachment Rates

$3.00 per pole (1974) $20.00 per pole (2017)

$5.25 per pole (1998) $20.00 per pole (2018)

$4.50 per pole (1980) $27.40 per pole (by 2031)

• Rates under old agreements are often low:

• Agreements often auto-renew and have long notice periods for termination

• New attachment rates should be subject to annual escalation
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Pointer #2 – Overlashing

Pointer #3 – Rules and Practices
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Pointer #4 – Deadlines and Response Times

Pointer #5 – Pole Modification
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Pointer #6 – Indemnifications

QUESTIONS

All material contained in this presentation is presented for educational purposes only
and does not and may not be construed as legal advice to any person. Prior to relying on
any statement contained herein, any reader of these materials should consult with
counsel and obtain independent legal advice.

C.D.  Rh odes
cdrhodes@p opef lynn.com

(803)  354-4911


